Rut din yéu clu khii kil n trong vO an déan sii: HOu qul phap ly va nhing vin di cUn trao dli
Tho nam, 07 Thang 11 2019 13:56

Vil ¢ rat yéu clu khii kil n d00 ¢ qui d0nh trong BU lult TO t0ng dan si 2015 (BLTTDS),
nhOng 0 mUi giai dol n khac nhau c6 qui dl nh cach thi ¢ rat d0 n khac nhau va hi u qul
phap ly ciing khac nhau, dé la: giai don tri0c khi thU ly v an, sau khi thi ly vi an, trong
khi xét x0 s0 thOm, phuc thim. CO thi:

- Giai don tri0c khi thD ly vQl an, di0c qui dinh i dildm g, khoOn 1 Didu 192 BLTTDS: "NgO Ui
khOi kiOn rat d0n khoi kidn.", thi ThOm phan tr0 10i d0n khOi kidn. NhD vy, tr00c khi thO ly vO
kiDn ma ngd0i khdikidn rat din thi d00c trD 10i d0n va trong trd0ng hIp nay do Thim phan dilc
phéan céng thi c hiln.

- Giai dol n sau khi Toa an da tho ly vO an, thi vidc rat din khiikion cla ding sO s di0c Toa
an ra quylt di nh dinh chO vO an. Bidm ¢, khoOn 1 Bilu 217 BLTTDS: "NgO0i khOi kil n rat toan
bl din khOi kidn".

- Giai do0 n dang xét x0 s thOm thi BLTTDS qui dinh c0 thd hOn: "Trd0ng hO'p ¢6 di0ng sO rat
mOt phOn holc toan bl yéu cllu cda minh va vilc rat yéu cOu cla hi la t0 nguyln thi HOi d0ng
xét X0 chdp nhOn va dinh chl xét xd dli phOn yéu clu holc toan bl yéu clu di0ng s da rat (
khoUn 2 Dilu 244 BLTTDS).

- Giai do n trl0c khi mO phién toa phuc thO m hol c t0i phién toa phac thd m thi khi nguyén diin
rut d0n khii ki n, HOi d0ng xét xO phUi hdi b0 d0nva nfu "bld diin dingy thi HOi dlng xét x0 ra
quylt dinh hiy bl n an s thim va dinh chl gili quyOt vl an" (didm b, kholn 1 Billu 299
BLTTDS). Trong tri0ng hUp nay, t0i khoon 2 Didu 299 BLTTDS c¢é qui dilnh la "nguyén dliln cé
quyln khoikidn IDi vD an" (theo th0 t0 c chung do BLTTDS quy dl nh).

NhO vy, qua cac triIng hU'p néu trén, c6 thd thIy chD mOt hanh vi "rdt d0 n khoi kion", nhO ng 0
mUi giai dol n khac nhau cla vO an thi BLTTDS ctng c6 qui dd nh khac nhau cho tong trl0ng
hip cO tho.

Tuy nhién, v n d0 chang ta c0n quan tam la khéng ph0i ¢ nao rat i n khoi kidn cting d0 u
diOc kil n tr0 10i, nOu mudn. Trong thOc t0 da c6 nhilu tri0ng hip do khéng bilt phap lult nén
da rut din khii ki0 n va sau do m0t luén quyd n khii kil n. Bai nay xin d0 cp vOn dl rat d0n khoi
kion, hDu qud ca né va nhilng v Ing mO ¢ trong thi ¢ ti0 n khi thd ¢ hi0 n quyO n rat d0n khoi kid n.
VO hDu qul phap ly cla rat din khii kion Nh0 da do cOp D trén, tuy theo t0ng giai doIn ma
Toa an co thi ra nhing quylt dl nh phu hi p khi rat d0 n khi ki0 n, c0 thO : Khi chOa thO ly thi Toa
an tr0 10i d0n khOi ki n; sau khi thd ly r0i thi Toa an ra quydt di nh dinh chd vO an; khi vl an
dang diic xét xU sO thOm, ndu rat mOt phOn hay toan b0 yéu clOu khUi kil n thi Tdéa an dinh chi
mOt phOn hay toan bl yéu clu cla diing sU; giai dol n xét xO phuc thO m thi Toa &n hl'y b0n &n
sU thOm va dinh chd vO an.

VO n0i dung khiOi kiélnlali VOn d0 nay di00c quy dilnh tali Khoaln 3, Diéu 192 —
BLTTDS nh0 sau:

"3. D00ng sl coquyinnilpdnkhlikilnlitrong cac till ng hl p sau day:

a ...

b) Yéu dlu ly hén, yéu cl u thay dli nudi con, thay diimic clp diling, mic blithlOng thilt hli
yéu cluthay diingdliquinlytaisin, thay dinglliquinlydisin, thay dlingdligiam hl
hol ¢ viI an doi tai sl n, doi tai sl n cho thué, cho mi0 n, doi nha, doi quyi n sl ding dltcho
thué, cho miln, cho nhl ma trfl0 ¢ doé Toa an chl a chil p nhl n yéu ¢l u ma theo quy dinh cl a
phap lultdl0cquyin khlikidn I i;

c)..."

NhO vy, khong phi mOdi trd0ng hOp rat din, Toa an dinh chl v an cing di0c khOi kiOn trd 101
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ma chl ¢é mOt s nlidung di0c quidinhtlidilm b kholn 3 Bidu 192 BLTTDS thi dl0ng sl
mUOico quyldn khOikiOn trd I0i.

B0 h00ng din thOc hidn quy dinh trén, t0i KhoOn 1, Bi0u 7 Nghi quylt 04/2017/NQ-HDTP cla
HOi d0ng thODm phan TANDTGC, cd quy dil nh:"Ngl 0/ khl i kit n c6 quydn nlp din khOikiln 07V
an khi thu ¢ mi t trong cac tf10ng h0 p quy dinh i

kholn 3Dilu 192, diim c kholn 1 Dilu 217

Bl lu0t T0 1 ng dan si nam 2015 va cac til ng hl p khac ma phap Iud t co quy di nh.

NhO vy, vilc di0ng sU c6 quydn ndp d0n khiikidn tr0 10§ ngoai nhilng ndi dung qui d0nh t0i
kholn 3 Bilu 192, con c6 nli dung qui dInh t0i diim ¢ khon 1 Dilu 217, dé 1a 'hgd0i khlikiln
rut toan bl yéu clu khl i kil n

". Do dd, nllu can cl vao quy dinh nay thi tr00ng hUp nguyén din rat mOt phOn yéu clu va
phin rat nay bl dinh chO thi khéng d00c kil n tr0 [0i. Bay chinh la diim "vOOng" trong BLTTDS
din din sO thidu thOng nhit va khé ap ding trong thi ¢ t0. Xin néu vi d0: Trong vil ¢ vi ph' m

hi p d0 ng cho thué nha, ngoai vil ¢ nguyén dl n kil n doi ti0 n thué nha, hd con doi chi phi ma hai
bén da thl a thuln d0 nguyén diin bl ra sla chla nha, nhi ng do chla hit thdi gian trong hip
ding mabl dintl y chim dit hip d0ng. Khi xét x0 sO thOm, nguyén din xin rdt phin yéu clu
bl din trl I0i mOt phOn chi phisfa chia tai sin (nha). HOi d0ng xét x0 can cl kholn 2 Dilu 224
BLTTDS d0 dinh chd phin rat yéu clu. Tuy nhién, nguyén din xin rut la do chia th m d0 nh
di0c chiphisiachlanénrutdl cingcl ching cl sau do kiln trl 10i, chl khéng ph0i rat vinh
viln. Trong tr00ng hip cO thD nay sau d6 Toa an khéng thd ly I0i vOi ly do phap lult qui di nh
"ng00i khOi ki n rat toan b0 yéu cOu khii kil n" thi mOi d00c kil n tr0 10i. Bay la dil u khéng hl p
ly, gay thilt h0i quydn va I0i ich chinh dang cla dil0ng sO.

NhOng vin d0 cUn ban:

VOn dl di0ng s nOp din khdikion trd I0i d00c qui d0nh kha cO thD t0i khoOn 3 Dilu 192
BLTTDS. CU thd, qui ddnh 4 nhdm hanh vi nhi: ng00i khOi kil n d0 nang I0 ¢ hanh vi t0 t0ng dén
sU; xin ly hén, xin thay dlli nudi con, thay di mic clp di0ng, blithOOng thilt hdi, xin thay dUi
ngl0iquln ly tai sOn, qudn ly di sOn, thay d0i ngd0i gidm hO, doi I0i tai sUn, doi tai sin cho
thué...; da c6 di difu kil n khOi kiDn; c&c tri0ng hi p khac. NhO vO'y c6 nhillu tr00ng hip du da
rut yéu clu, Toa an da dinh chi, nhIng sau dé vin c6 quydn kil n I0i. Tuy nhién, vin dd phOc
t0p, viOng mic xOy ra la ngoai ndi dung dic kiln I0i0 Kholn 3 Bilu 192 BLTTDS, NghO quyOt
04/2017 c0a HDTPTANDTC con ¢6 qui dinh thém tri0ng hIp di0c khOi kil n I0i la "ng00i khOi
ki n rat toan b0 yéu cOu khii kil n". Quy dinh nay d00c hiDu la ngl0i khOi khion chd kiOn I0i nCu
nhO tr00c dé da rat toan bl yéu clu khii ki n, t0c la ndu chd rat mOt phOn yéu clu thi khdng
di0ckiDn I0i (d0i vOi phO n da rat)! Theo t6i, day la quy dinh b0t hIp ly. BOithOc t0 ¢é nhiDu vO
an ma ngl0i khOikidn chD rat mOt phOn yéu clu (do chla chulln bl dily d0 ching cl nén cln
c6 thii gian d0 b0 sung hollc cOn giam dinh I0i sOc khie .v.v...) dJ sau dé khoi kion I0i chO
khong phlirat d0 t0 b0 yéu cOu. MOt khac, nfu ngl0i khOi kil n vi khéng muln t0 b0 b0t cl yéu
clu nao clla minh ma bul ¢ phli rat toan bl yéu clu, trong d6 c6 yéu cllu chia dilc chulln bl
t0t vO ching cl, d0 sau d6 dilc quydn khdikidn I0ivD an, thi dé cting la mOt trd ngdi I0n cho
vilc blo vl quydnvalliich hOp phap clahi tri0c Toa an.

Thilt nght, HOi d0ng Thom phan TANDTC nén xem xét ni dung trén dd dilu chOnh I0i cho hOp
ly, nhOm tranh tri0ng hip ngd0i khOi ki n bul ¢ phOitdm thii rdt yéu cOu vi ly do trl ngli khach
quan ma khong dic kil n I0i d0 blo v quyln va lliich hDp phap cla minh./.
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